THE ANALYSIS OF EMPLOYMENT LAW IMPLEMENTATION

EMPLOYMENT LAW OF THE REPUBLIC OF MONTENEGRO

Content:

INTRODUCTION ................................ ................................ ................................ ............. 2

1.THE PROBLEM OF THE U NEMPLOYMENT IN EUROPE ................................ .......... 4

2.UNEMPLOYMENT AN D LABOUR M ARKET IN MONTENEGRO ............................... 5

                 2.1. Unemployment in Montenegro 1990 - 2001 ................................ ............................ 5

                 2.2.The Main Structural Characteristics Of The Unemployment In Montenegro ......... 10

                 2.3.Labour Market In Montengro ................................ ................................ ................ 13

3.LEG AL REGUL ATIVE ................................ ................................ ............................... 14

                 3.1. Metodological - Anlytical Approach ................................ ................................ ....... 14

                 3.2. The current legal regulative ................................ ................................ ................ 16

                 3.3 The new employment law ................................ ................................ .................... 16

                                 The comment of new law solutions ................................ ................................ ........ 17

4.THE COMP AR ATI VE AN ALYSES ................................ ................................ ............. 21

                 4.1. The social and employment policy in EU ................................ ............................ 21

                 4.2 The Social Policy Of  EU In The Context Of The Union Spreading ....................... 22

                 4.3 The review of  usef ul measures against the unemployment in selected states of EU

                   ................................ ................................ ................................ ................................ .. 23

                 4.4 The comparative analysis of  the curre nt law resolutions of the Region states ...... 24

5. THE FINAL M ARKS AND RECOMMENDATI ONS ................................ ................... 27

INTRODUCTION

In the east - European countries during the previ ous ten years the transition has
been going according to different dynamics. It had its own leaders: Bohemia,

Poland, Hungary and Slovenia. The most of the transition countries have entered
the new transition era since 1996 in which the main f ormer aims ˘ l iberalization
and stabilization -  are giving up their place to the radical measures of
reconstruction, as well as the efforts of  the higher rates of  increase. The major
word is: competition, and the major process: is the process of  joining EU, which
has hi s own political and economic aspect, including trade, cultural and f inance
cooperation, as well as coordination of  legislation (Enlargement)
1

Of course, not all countries in the transition were equally successf ul in the
carryin g out of  economic and socia l ref orms. In the most countries of  the Balkan
region, during nineties, long - term and exhausting transition recession has been
going on. The dynamic transition process, which f ollows the building of  new
institutions and law regulation adapted to the standa rds of  EU, on this area, is
actually at the beginning. In the focus is still the creation of f avourable economic
and justice ambient on the microeconomic level and the major process is: The
process of stabilization and joining EU.  Croatia and Macedonia are  both
signers of this agreement since 2001, while Albania and Montenegro are just
preparing f or that process.

The main messages f rom the experiences of  countries in transition are: the
process of transition means the adaptation to the new institutional an d social -
cultural rules of  the open market economy; the country needs the effective and
justice society whose rules are equal to all; the leaders of  economic policy should
set up market measures in every f ield of human activity in which the market can
eff e ctive work; f inally,  it is also needed the diminishing of  enterprising and
proprietor functions of the state, with the protection of its social, supervisor,
inf rastructural role, the guide role of  legal security, the protector of  the f air market
game.

The  building of the open market economy w ith dominant participation of
private property w ith the high level of competition -  is def ined as a main
strategic aim of  the economic prosperity. Eve ry country f aced the same problems

1

     Slovenia, Czech Republic, Slovakia, Poland, Lithuania,  Letonia, Estonia, Hungar y, Cypr us, Malta,

T urkey, Bulgaria and Ro mania.

on their way to that aim: strong e conomic breakdown at the beginning of

transition, strong inflations, high fiscal deficits, bank crisis, increasing of

unemployment, privatizations models loaded with numerous conflicts of

interests

                                                               2
                                                                     .

The speed and sequence of measures for given strategic aim implementation,

have been often, different between countries, what affected the quality of the

total economic reforms and the level of harmonization with the economic systems

of EU. The experience shows that every stopping or deceleration of reform

pro cesses in some area is very soon turning back through the negative effects,

which affect total economic system. Because of that it is needed that the

proposals of new reformist laws in some areas, because of their mutual

connections and influences, they mu st be carefully, essential and chronological

consistent, in order that their implementation will be effective and complete.

The building of the open market economy with dominant participation of the

private property and high level of competition is the st rategic aim set before the

economy of Montenegro. The important segment of the whole economic system

reforms is also the reforms in the area of labour - social legislation. The

employment law  ˘  possibilities of its high - quality implementation, the influence

on the level of employment, as well as the connection with other reformist laws,

is the subject of our analysis.

2
      Croatia in 21

                                                                                 st
                                                                                       Centur y - Macr o econ omy, Office for strategic development o f Croatia, Zagreb, 2001.

                                                                                                           1.THE PROBLEM OF THE UNEM PLOYM ENT IN EUROPE

                                                                                                           The most visible indicators of the transition recession in the countries of the

                                                                                                           region are regi stered in the field of the total economic activity and achieved BDP,

                                                                                                           and also in the high level of unemployment and the diminishing of the noticed

                                                                                                           employment. Unemployment is becoming the central economic, social and

                                                                                                           political question. The whole seriousne ss of the unemployment problem, with

                                                                                                           which are faced not only the countries of the region, but also the East - European

                                                                                                           countries, and EU, we can notice in the following graphic revie w:

Unemployment rate 2001

17,8

7,6

6,8

16,7

8,2

14,7

14,5

6,5

13,2

8,7

3,6

12,5

22

18,8

16

32

25,9

8,4

18,9

7,6

39,8

0

5

10

15

20

25

30

35

40

45

Slovenija

Bugarska

Turska

Rumunija

Poljska

Malta

Litvanija

Latvija

Madjarska

Estonija

Kipar

CEEC (13)

Hrvatska

Bosna

Srbija

Albanija

Makedonija

Crna Gora

EU

                                                                                                           The average unemployment rate in 2001 in t he EU countries was 8, 4 percent,

                                                                                                           and in the countries, which are in the process of joining with EU amounted 12, 5

                                                                                                           percent. But, in this group of countries it is different. Hungary, Malta, Cyprus,

                                                                                                           Turkey and Slovenia have the unemployment rate below the av erage, while the

                                                                                                           biggest unemployment is in Slo vakia (18, 9 percent). Bigger unemployment rate

                                                                                                           can be seen in the Balkan region.

                                                                                                           The special aspect presents regional disproportion  of the unemployment rate.

                                                                                                           In 209 regions of EU the regional unemployment r ate is moving from 1, 2 percent

                                                                                                           in region Utrehta in Holland to 33 percent in the region Reunion in France. The

                                                                                                           similar disparities are in 53 regions in the countries CECC, where the

                                                                                                           unemployment rate goes from 2 percent in the region Kozep - Magyarorsza g in

                                                                                                           Hungary to 32, 8 percent in the region called Severozapaden in Bulgaria. Sixteen

                                                                                                           regions of these countries have the unemployment rate lower than the EU

                                                                                                           average. Female unemployment is bigger than male in 75 percent of the EU

                                                                                                           region, while we ha ve the sam e proportion in the countries CECC only 55

                                                                                                           percent

3
.

                                                                                                           2.UNEM PLOYMENT AND L ABOUR MARKET IN MONTENEGRO

                                                                                                           2.1. Unemployment in Montenegro 1990 - 2001

                                                                                                           The phenomenon of the unemployment, which appears nowadays as the global

                                                                                                           problem, didn´t pass awa y either Mo ntenegro. On the contrary, according to its

                                                                                                           own dimensions, structural characteristics and implications that brings with it, for

                                                                                                           a long time, presents the serious social, economic and also political problem.

                                                                                                           Unemployment can be present as open (registere d) and as hidden

                                                                                                           unemployment. That means that it has negative consequences, on

                                                                                                           unemployment people, as well as on the firms and effectiveness of the economic

                                                                                                           system on the whole, appearing in the same time as the result and consequence

                                                                                                           of the current mode l and characteristics of development.

                                                                                                           The common economic and social movements had indirect effect on the

                                                                                                           condition and movement on the labour market and also in the area of

                                                                                                           employment in Montenegro, and the main characteristics on the labour market

                                                                                                           are still under the influence of negative tendencies carried from the recent period.

Registered emploees and unemploees 1990-2001

0

20000

40000

60000

80000

100000

120000

140000

160000

180000

1990

1991

1992

1993

1994

1995

1996

1997

1998

1999

2000

2001

Zaposlenost

Nezaposlenost

                                                                                                           3
                                                                                                                 Source: www.europa.eu.int \ com \ eurostat

Source: Statistical yearbook

The global unemployment is reduced (except in the private sector), which
presents the continuing of the long - term t endencies for the reducing of
unemployment. In the period from 1990 - 2001 it´s being noticed the constant fall
of the number of employers and at the same time the rise of the number of
unemployment, which is receiving the character of long - term unemployment .

In the period of so - called transition recession , which is leaving this area very
hard, the structural changes on the labour market were mostly recession. That
means that the structural adaptation was taking part above all by th e shutting up
of current l abour places, and very rare by opening the new ones. The available
domestic means for the financing (as the main factor for the faster employment)
were very small because: a) the lack of the savings of the citizens, b) the loss in
the companies, c) insuffi cient dynamic of privatization, while the income of the
foreign investments was minimal, and external finance support, donations and
credits, is present only recently.

In the noticed twelve  years period we ca n see the fall of the number of
employment for 18,2 percent (44.908 persons) and the rise of the number of
unemployment for 51,6 percent (27,726 persons). The ratio of the number of
employment and unemployment was reduced from 2,9 on 1,4.

The great unemployment enforced the spread of the poverty in Mo ntenegro. The
problem is not only with the capable workers who can´t find a job, but also with
the workers who receive salaries irregular, and from their incomes they can´t
afford normal living conditions. The greatest problem is with working incapable
per sons (mostly older and invalid persons) who don´t have at all or have very la w
incomes. Those persons are mostly exposed to the poverty. In that way the
creation and realization of the current strategy in order to diminish the poverty in

Montenegro accordi ng to the receipt of the W orld Bank, will be determined by the
condition on the labour market.

The positive trend in the observed period represents the raise of the registered
employment in the private sector, which rose from 10.200 in 1990 to 29.215 in

2 001. If we enlarge this number for the estimated number of the workers in this
sector, and also for the number of agricultural citizens we get the following trend:

Employment in private sector

                                                              0

                                        5000

                                 10000

                                 15000

                                 20000

                                 25000

                                 30000

                                 35000

                                 40000

                                 45000

                                 50000

                                                                   1989 1990 1991 1992 1993 1994 1995 1996 1997 1998 1999 2000 2001 2002

Source: Questionnaires about labor forces 1995 - 2001.

In small and middle companies, and especially in priva te shops , beside the

significant raise, the registered employment is below the estimated. Especially

when it is considered the number of companies and shops, the kind of activities,

as well as the ratio of the n umber of owners and registered workers in all

communities.

This condition in the area of registered employment we can observe in the

following table for the previous two years. First of all, from the total number of

employment in 2001, in firms and shops are registered 122.586, in private  sector

28.871 workers, i.e. 23 percent of the total number of registered w orkers .

Considering that above 55 percent of capital in the companies is private, it can

be said that Montenegro approached the critical power of p rivate capital

necessary for the creation of the qualitative property structure, which have for the

consequence the economic raise and the raise of the economic effectiveness. Of

course, that process also follows the raise of the employment. In 200, privat e

sector with 28 percent of registered employment created 37  percent of the

total DP of Montenegro , which speaks about its significant importance in the SP

of Montenegro, but which don´t follows the similar trend of the employment raise.

The special trend  in the raise of the registered workers in the private sector is the

main indicator of the private shops. According to the evidence of the number of

registered shops (the owner, i.e. one worker), and the number of the registered

workers in these shops, in 2000 in 6.852 shops worked only 1.950 workers. In 10

communities of Montenegro there is no registered worker in these shops, beside

the owner. The same fact for the former communities is in 2001.

2.2.The Main Structural Characteristics Of The Unemployment In

Montenegro

The unemployment rate, as one of the main indicators which measures the
consistence between offer and request, presents the best synthetic indicator of the
level of social  problems beginning as a result of the structural inconsistence on the
labour market. In 2001, according to the evidence of the employment bureau of

Montenegro, 81.468 unemployed persons are registered. According to the cited, the
unemployment rate, accord ing to the poll of the employed persons, it is estimated on
the level of 21, 2 percent. The unemployment rate of the f emales is much bigger.

According to the poll, it is on the level of 38 percent. T he unemployment rate is
established according to the ILO and Eurostat standards.

No matter of the source, which is being used, the raise of unemployment is evident,
and has different types of its demonstration. Beside the unemployment raise, it is
also evident the existence of hidden employment (techno - economic  surpluses
estimated at the more that 10.000 persons), not only in economy, but in public and
state services whose outgrowing into the registered unemployment is just the matter
of time. At the same time, as a consequence of transition recession, isolation  and
sanctions, we have the existence of the labour in the informal sector (which goes to

60.000 persons), but also different types of  added activities and complex
unemployment.

In the wider context under the notion ^illegal economy~ we can include the fo llowing
4

:

                        ·

                                - Illegal getting of the property boon by avoiding the tax and social giving´s,

                        ·

                                - Juristic and legal workers doing different kind of activities for which are not

                                               registered and don´t have necessary approval,

                        ·

                                - Illegal import of  goods, false declara tions, turnover of  goods and services

                                               without the evidence in the business books,

                        ·

                                - Illegal employment without the application of workers for pension and health

                                               care insurance

                        ·

                                - The work of  foreigners without work permits and without application for

                                               pension  and health cares insurance (in cases in which it is necessary),

                        ·

                                - W orking activities of the legal persons with out the registration into the court

                                               register or out of the registered activities in the court register,

                        ·

                                - W orking activities of  the juristic person s wit hout the approval or contradict to

                                               approval,

                        ·

                                - W orking activities without decision about the satisfying of  minimal technical

                                               requirements,

                        ·

                                - Illegal trade of  juristic persons with agricultural and other products mostly

                                               from the import,

                        ·

                                - Offering differe nt kinds of  services to the citizens in their homes,

                        ·

                                - W orking other activities without permission (in civil engineering, taxi transport

                                               and in hotel management)

4

     Jordanic B. ^Illegal economy~, Croatia, 2002.

The cited heterogenic forms of economic activities of the population speak for itself

about th e expressed trend of the avoiding of pa ying taxes and fees to the

country. The small finance powers of the country have a direct influence on the

possibility of  planned active employment policy, as well as on the deficit in the

pension f ond.

                                                                                              5

Acc ording to  the poll about the active w orkers  the category of  the population from

15 and more years includes economic active and inactive population. The economic

active population includes: a) the estimation about the number of employment in the

every kind of  proper ty (based on the contract on labour or verbal contract, on def inite

and indefinite time, b) unemployed population and c) agricultural population. Inactive

population includes the persons with personal income and supported persons.

According to the statisti c facts for 2001 their structure is as the following:

 T3. Population over 15 year in 2001.

Source: Questionn aires about labor forces 2001.

The expressive distinction between the official statistics about the number of

employed workers in every field of property (126542 - companies, shops, agriculture)

and the estimation of the number of employed people from the poll (214.356) counts

87.814 . It represents the estimated volume of employment of the population in

the sector of illegal econom y, and it also includes the contingent from the different

named categories (from both active and inactive population).

One of t he structural characteristics of the unemployment in Montenegro is the

participation of  the young people. First of all, in the total number of unemployed

people, the group of individuals from 15 to 27 years participates with 47 percent.

From this high part icipation of young people in the total unemployment  in

Montenegro (in EU this fact is 20 percent), it is evident a need to dedicate much more

attention to this group of  unemployed people in the active policy of employment.

If  we define long - term unemploym ent  as the waiting for the job more than one year,

then that is the main problem, which characterizes the Montenegrin unemployment.

The participation of those who are waiting for the job more than one year in

5
     www. szv. sv. gov.yu

                                                                                                                    Population  Total
        Structure ( %)

                                                                                                        Population over 15 year  475.812

                                                                                                      ACTIV E PO PULATIO N  271.892
57

                                                                                                       Worke rs  176.602
 65

                                                                                                         In agricultu ral se ctor  12.944

 5

                                                                                                         Helping members  9.865

 4

                                                                                                         Other active  1.978

 1

                                                                                                         Unemloees  57.536

 21

                                                                                                         Toemporary a ctive  12.967   5

                                                                                                      NONACTIVE PO PULATION  203.921

43

                                                                                                         Income recipient s  84.632
 42

                                                                                                         Dependants  119.289
 58

Montenegro counts 85 percent. If we want to com pare with the countries of EU, 49
percent amongst the unemployed people is waiting for the job more than one year.

This negative characteristic is seriously quest ioning the character ^temporality~ of the
unemployed phenomenon, because if  43 percent of  une mployed is waiting for the job
more than five years, than it is a sign that everything is getting the characteristic of
something permanent.

In the unemployed structure  in 2001 we can see that the most of people are those
with lo wer specialist´s training - 38.5 percent, then persons with university level,
advanced and intermediate specialist´s training - 34.3 percent, while qualified and high
qualif ied workers are the least - 27.3 percent. In the observed period it is evident the
trend of reducing of unemployed  persons with the higher level of education which is
positive.

Unemp loymen t by th e edu ca tio n

                                                                         20,00

                                                                         23,00

                                                                         26,00

                                                                         29,00

                                                                         32,00

                                                                         35,00

                                                                         38,00

                                                                         41,00

                                                                                              1989 1991 1993 1995 1997 1999 2001

NKV, PKV, NSS

KV i VKV

VSS, V�, SSS

Source: Republic secretariat for development of Montenegro, 2002.

The cited indicators affirm the emphasized characteristics in Montenegro, i.e. its high
level, ne gative structure, especially endangering of the unemployed young people
without experience, unemployed people of the lower level of  education, females,
invalids, as well as the part of older population. All this indicators shows that the
unemployment nowad ays is one of the most difficult economic and social problems,
which has its political dimension.

In the report ^ Emplo yment, labour market and life standard in Montenegro ~ which
was realized by UNDP on the base of four polls during 2000 and 2001 it was
e mphasized another specif ic characteristics of  unemployment in Montenegro:

                        �  Employment rate, which includes formal and informal sector, as well as

                                               complex employment, according to the polls, estimates 86 percent

                        �  30 percent of employment is not registered

                        �  The  complex work activit y is relatively spread 18.3 percent of  laborers

                        �  The level of unemployment is relatively high, for the country wit h very lo w

                                               benefits f or the employers (i.e. according to the employment bureau only 3

                                               percent of registered unemployed rec eived compensation for the unemployed

                                               in March 2001)

                        �  Every fourth in the working contingent is participating in informal sector

                        �  Pensioners participate the total inf ormal work with 27 percent

                        �  Considering the f act that amongst the unemployed in Montenegro do minate

                                               those in the late twenties, it is paraphrased the following cliché: ^th e future of

                                               Montenegro is unemployed

6
~

According to the cited we can conclude that the limit of  the analysis of the main

structural characteristics of  unemployed in Montenegro i s its insufficient evidence. It

is necessary to lead down the evidence of  unemployed in the employment bureau on

the real ^social evidence~, and to focus on aimed segments of  limited finance support,

which are intended for the increasing of the employment with the support of the

country program of employment.

Montenegro, eleven years without roll of population, with incomplete working,

reformist legislature, and also insufficiently engaged inspection services, can very

hard define the precise number of une mployed people, i.e. the number of  really

employed people. More precise, systematized and internationally comparative

statistic of the labour market is surely one of the main prerequisites for the projection

and high - grade implementation of  the measures of  economic policy in this area.

2.3.Labour Market In Montengro

Underdevelopment of the institutions of Montenegrin  labour  market, as well as

inequality of  dynamic adopting new legal regulative with need for dynamic economic

reforms, are the main causes of  insufficient prosperity of  labour market, which is

characterized with:

- Segmenting

- Over standardization

- Inflexibility

- Non - consistence between the structures of offers and request for work

Segmenting ˘ labour market means the existence of two labour ma rkets at the same

time. ^The one~ market presents legal relationship between employer and employee,

while ^the other~ market presents normative and fundamental not regulated part of

Montenegrin labour market, i.e. non regulated relationship between employe r and

employees.

Over standardization ˘  according to the necessary reforms of labour market in our

country, as well as needs for the quick work engagement, employment of

unemployed people and the relationship between unemployed and surpluses of

employed p eople, the current labour legislature is burden with numerous, dispersed

legal solutions in many regulations from different areas, which can cause the

insuff icient resourcefulness in translation and application of legal regulations, so the

previous legal s olutions in this area can be put in the category of so called ^tough

legislature~, which supports the establishment of labour relation, as well as the abuse

of law f rom the labour relation. T his phenomenon is specially expressed in

unsuccessful social dial ogues between the employer and employees in big and non -

rent able companies.

6
     UNDP: ^Employment, labour market a nd we lfare i n Monte negro, Podgorica, 2002.

Inflexibility ˘  the secret of fast adaptations in companies, institutions in
organizations is revealed in the ability of  changing of own organization, the
knowledge of own employ ees and technologies, according to the requests of the
market and opportunities which are presented with it. In Montenegro, the way of
adaptation of companies in hard conditions of work is dominant, which is made by the
dismissing of the surplus of, employ ed. As a consequence we have the
unemployment and old - fashioned knowledge of  workers who are in the evidence of

Bureau. Newly established private f irms are not able to absorb the newly created
surpluses of laborers, because it is overcoming their economic needs. At the same
time, the educational system is not preparing an individual, in a sufficient measure,
for ^long - term~ education, which is seen through the flexible behavior of an individual.

Non - consistence between the offer and request for w ork ˘ altho ugh registered
unemployment in Montenegro is expressed very clear, it doesn´t suit by its structure

(qualif ication, specialist´s training and profile of workers) to the structure and smaller
volume of present request in the labour market. T he significant n umber of
unemployment from the evidence of Bureau is from the population of  former
employed people, who with its knowledge and skills are presenting the structure of
society f rom the previous system. Predictable future request for work, i.e. its
structure,  will e xpress the diff erent knowledge f rom those expressed by current
workers. So we may conclude that we need bigger in vestments in education and
reforms of educational system -  young laborers who are coming, as well as the
constant system of education of elders. It is impossible to reduce the gulf between
structure and volume of  request and offer for new laborers without bigger investment
in educational system, and without other measures for inducing of employment, in
other way we can not expect the reduci ng of unemployment, i.e. a significant part of
request can not be satisf ied in adequate way from the current offer of laborers.

The huge numbers of state institutions, which have a great inf luence on the labour
market, are not yet trained to take their ro le in system, the role of modern and
effective institutions, which are observed to the given legal regulations in the
conditions of high - level organization of  the total economic system (each is doing his
own job). Newly created legal solutions, beside the cited, are opening the door for the
private sector in this area, which would provide the increasing of total effectiveness
and further development of labour market in Montenegro.

3.LEG AL REGUL ATIVE

3.1. Metodol ogical - Anlyti cal Approach

The complexity of  analysis of whole effects of  newly created reformist law like

Employment law expresses the analysis of profit of entering the regulations in the
context of integration with the system of EU (process of association and joining).

The methods of analysis ef fects of entering the new  regulations   are different
depending on the volume and depth of analysis. All methods, basically, are following
the same logic of analysis. The main structure of  analysis of  useful entering of
regulations is in the following:

                       1.  The  title, use and expected result of regulation;

2.  The possibility of implementation;

3.  Profits that are brought by entering this regulation and individuals who will

have the right on that prof its;

4.  The expenses of implementation;

5.  The opinions of other sides (in our case of all social partners)

6.  The conclusions and suggestions

7.  The control of carrying out of  this regulations, sanctions and revisions;

                                                                                                                The mechanism of  the analysis of eff ects, i.e. the profit of  entering of certain

                                                                                                                regulations can be expressed in the  f ollowing scheme

7
:

                                                                                                                7

Legal act - before  Legal act - after

Supervision enforcment

of entities - before

Supervision enforcment

of entities - after

Leg al variation  Institutional variation

The results have been gotten by assumption ceteris

paribus .  The remowing of results of other acts,

institutional development, economic and legal variations

promjena

Consistent  of acts and their

influence on corporations and

individuals

Expenses of supervision

enfo rcments for institutions

doing the same

Directe results

The results have been gotten by assumption ceteris

paribus .  The remowing of results of other acts, institutional

development, economic and legal variations

Indirect economic results,

variations in area of production,

trade and accesse s

Nonmaterial expenses - risk and

nonmaterial boon for corporation,

individuals and state

Indirecte
results

Beside the mentioned, each new reformist law can be analyze d f rom aspect of
consistent with certain recommendations of  EU, with their a cts, international
conventions and common accepted standards.

3.2. The current legal regulative

Beside the employment of the Republic of Montenegro (official gazette number

5/2002), the labor and employment area regulate the whole row of  the other legal
regulative, which as correlated and consistent entity can offer new and more
qualitative solutions . It is f irst of all considered the law of labor relations´ i.e.

suggestion for labor law f rom the July 2002 that is sent to the Parliament, then
pension and invalid insurance law, i.e. suggestion of new pension law which has
been discussing till the Octob er 2002, the set of  new tax la ws, the suggestions f or the
law on education etcetera. There are also federal laws: strike  law, the law of
evidence in labor area, law of conditions for the establishment of labor relations for
foreign citizens, the law of pro tection of citizens working abroad, which also should
be involved in Republic legislative in the next period, as well as numerous
international conventions and the acceptance of the standards of ILO and EU. It´s
obvious thing, that in the process of  creati on of new legal regulative and acceptance
of international standards in the area of social politics regulations and employment,
as well as freedom of movement, there is lot of thing to do.

3.3 The new employment law

The employment law  was passed in the Parliament of Montenegro in the January

31
                  st

                           2002. Meanwhile it was also suggested the new labor law, representing the unity
with subject law i.e. the basis of labor legislative compatible to new market conditions
and recently starting process of associati on and EU joining. But, the suggestion of
labor law was retired from procedure, i.e. wa s given to the proposer on amendment.

The remarks of social partners (especially the syndicates) were referred the offered
solutions for labor contract, the treatment of  techno economic surpluses, absence
duration due to having a baby. In the mean time the proposer has made amendment
in according to quoted remarks and in July served to the Parliament of Republic of

Montenegro the new suggestion for labor law that is being  treated in this analysis.

But, its ratification will be only in forth quarto of current year.

W ith new employment law from 2002 has been given the more qualitative
institutional frame  for regulation of intervening when the employment at labor
market is c onsidered. The law systemizes th e process of employment, insurance (in
case of unemployment) the law of legal persons, the providing of devices in case of
unemployment, and many other questions referring the organized and productive
employment.

In the pro cess of mediation of  employment by this law are regulated the relations
between fundamental subjects of this process: a) and unemployed, b) employers
and c) mediators in employment. It is very important to mention that beside the labor
exchange, mediation in employment can operate some other legal persons under
conditions of statutory.

The interest of unemplo yed is to get a job according to his professional

characteristics. That will give him the successf ul development of  his abilities and

skills, and by a chieving good results to realize his material interest and business

affirmation.

The interest of employer  is to take unemployed individual according to certain

criterions of work place, as well as professional and other characteristics, as a main

conditio n in achieving successful results.

The interest of Emplo yment  bureau as a public service is to make an employment

as effective as possible, and in process of  mediation, we have both interests

appreciated and realized: unemployed and employer.

The interes t of private agency for mediation in employment  is to take part in

employment of bigger number of unemployed in the country and abroad, and in that

way, to achieve higher refund f or its service basing on contract with Employment

bureau.

The new employment  law has been systematized in details. It is not especially

emphasized the part of criteria´s f or the establishment of priorities in the process of

employment, nor employment of practitioners. T he measures of policy of  employment

have been involved in the part of  the program of active policy of employment in area

of law of  unemployed individuals which is obviously represented in the following

table:

                                                   New law on employment

                                 ("Offical - book RCG" #. 5/2002)

Old law on employment

("Offical - book SRCG" br. 29/90, 2 8/91 i ("Offical -

book RCG" br. 8/92 , 3/94 i 16/95) )

I    General provision  Osnovne odredbe

II    Prava nezaposlenih lica:  (YLGHQFLMD�OLFD�NRMD�WUDåH�]DSRVOHQMH

III   Postupak za ostvarivanje prava  Kriterijumi za utvrdjivanje prioriteta pri zapo˚ljavanju

,9�9UDüDQMH�VUHGVWDYD  Zapo˚ljavanje pripravnika

V    Zavod  Aktivna politika zapo˚ljavanja

VI   Evidencija u oblasti za po˚ljavanja  Funkcije i organi zavoda , Finansiranje

VII  Nadzor  Prava nezaposlenih lica

VIII Kaznene odredbe  Postupak za ostvarivanje prava

IX   Prelazne i zavr˚ne odredbe  1DG]RU�QDG�]DNRQLWRãüX�UDGD

 Kaznene odredbe

 Prelazne i zavr˚ne odredbe

T he comment of new law  solutions

1.  The fundamental constitutions: beside the employment other legal persons under

                        certain conditions and according to the law can do bureau the mediation in

                        employment. First of all we mean at private agencies as mediators in employment

                        (for example: private agency ^Euro system~ from Podgorica).

2.  The law also treats the mediation in employment of foreign citizens  having the

                        approval for constant lodging and establishment of work relation in Montenegro.

a) There is no base for money payment in the case that insurant has his labour
relation finished in follow cases

- That the right on money payment can not be realized in the case of  affi rmation the
fact that unemployed individual rejected to work at another work place or f or another
employer,

- In the case when employer has got the reassignment of the labour contract, because
of making business von his or some other account.

- In the case w here we have that the labour relation has been stopped because of
absence from the work during the f ive days, constantly.

b) The second aspect of the text of the law implementation is the situation when
unemployed individual looses the right on money payme nt, i.e.

-  If unemployed individual does not inform the Bureau for two months constantly.

- If  he is not applied on the advertisement recommended by the Bureau

- If  it is affirmed by the authoritative inspection resolution that he is working against
the lab our relation rules (illegal work)

In the other words, the accent is not on "not receiving" of money payment, but on:

respect of  laws, exact evidence and higher quality of inspection services.

9. The f unctions of Employment Bureau are considerably numerous  and précised in
the new law, as well as authority of management body of the Bureau. The work of

Bureau as a public service, reporting the annual accounts to the Government is
regulated in details by the Statute, that is in this way, innovated in determina te law
term, since the passing of  Employment law.

The means for financing of function and work of  the Bureau have been provided by:

1) Ref und for insurance in the case of unemployment

2) From its own incomes

3) From the Budget of  the Republic

4) From donat ions, gifts and other sources consistent with law.

5) From means gotten by the selling of  Bureau shares.

10. The evidence in the area of employment - there are clearly defined the situations
when unemployed individual is on the evidence of the Bureau. By th is new law the
individual has been deleted f rom the evidence during the period of six months in the
cases if: refuses the certain employment, does not search for the job, is not in
disposal for employment and if he works against the rules of labour relatio ns (illegal
work). Consequently, the elimination from the evidence also means the loss of right
on the base of  employment. It is new, rigid n orm in accordance with intention of  the

Proposer, in order to achieve more précised evidence of the number of unemp loyed,
who really need the employment.

11. The punitive constitutions of this law are ref lected in 50 - 200 times increased
amount of the lowest work price, and referred to the Bureau as well as the other legal
persons participating in the process of  mediat ion in the employment. In the article 89
of the law there are emphasized the situations when other legal persons (agencies)
do pay the punishment. This activity means the sector of official economy, and
punishment follows in the case that the inspection se rvice confirm

12. Considering that the legislator expects that   the use of mentioned solutions will
improve the evidence about the number and structure of unemployed population in

Montenegro, in article 92 is quoted:" The Bureau or agencies are making the plan of

employment for unemployed persons which have already have that status (before

this law) in lasting of three months". W ith respect of this law, we expect more~

organized and productive" employment in  Montenegro.

4.THE COMPAR ATIVE ANALYSES

4.1. The social and employment policy in EU

The comparative analysis of the new Employment law can be elaborated in context of

extensive analysis of labour legislative of particular countries and their social and

employment policy, as well as comparing to social policy and conformation of labour

market in EU (primarily initiated to standardization of institutions, laws and policy with

EU system), considering the fact that the strategically aim for all states of  Central and

East Europe is the same - in "reasonable" time to become the part of the unique

European market, we will, f irst of  all, describe the basic messages from the

experience of the EU.

The main aim of the European social and employment policy is ach ieve the

satisfactory le vel of life standard for al population of EU. The European social model

is based on creation of healthy concurrence between corporations that impel the

productivity and economic development, accepting the principles of solidarity, w hich

is necessary for "healthy society".

In forming of social and employment policy, T he Union cooperates with non -

government sector in order to enforce the social dialogue with social partners on

European level. The social partners, that consists of Eur opean union of syndicates

on one, and European organization of  the employers on the other side, are involved

in the process of  deciding in the area of social and employment policy by the

Amsterdam contract (1999). The f irst tendency for employment (accordi ng to

directives of EU in this area) have been brought in 1997(Luxemburg), implying the

preventive measures with the accent at the possibilities of new employment,

entrepreneurship development, equalities between sexes. Basing on those

directives, the acti ve plans have been brought i.e. particular countries establish their

own social and employment policy.

The European social found (ESF) is a financial instrument of the Union, with the main

intention of investment in human capital i.e. the reducing of stru ctural and systematic

inconsistency at the labour market.

ESF also means the financing of  the measures in campaign against unemployment

and protection of the law of unemployed ones. In 2001 ESF projects have included

the following areas: the development of  active policy of employment, aid to social

case, the improving of educational system, the stimulating of entrepreneurship, the

education in new technological areas, self - employment, employment of women and

the campaign against the inequality of the sexes in the process of employment.

4.2 The Social Poli cy Of EU In The Context Of The Union Spreading

The approach of new member states is a big temptation for social policy of EU,
because of the f act that the life standard in candidate states is considerabl y lower
than those in EU states. Because of that, in pre - approach strategies is being involved
the social laws system opportunism with EU norms, before the accession of those
states to the Union. In this point of view there is a considerable financial supp ort by

EU, as well as the exchange of the knowledge and experience in the program of
training and qualifying. This action is also planned for the states in the process of the
association.

The recommendations of EU have been taken from the W hite book, the kind of
document of European commission consists the suggestion of  the further actions of
the Community in the particular area. In the process of approaching the Middle and

East Europe to European integrations, the Commission has published The W hite
book w ith preparations of the Middle and East Europe for integration in internal
market, as guide to the states of Middle and East Europe in the process of
consistency of legislatives in the area of internal market establishment. That
document works at 22 from t otal 31 paragraphs of rules in Acquis communautaireu.

The 13th part is a part of  social policy and employment, implying the main directives
for action plan creating f or joining to the unique "European labour market", Its
intention is to make proportions i n the policy of  the employment, labour legislative,
labour protection, f reedom of movement of labour force and equal treatment of male
and female. Analogy to the mentioned, in the area of social policy and employment,
for candidates states, there were open ed the following programs of pre - accessible
aid in the period from 2001 - 2006:

-  Active program against discrimination

-  Active program against social isolation

- The measures of employment

- The program of the active policy of employment considering the equ ality between
the sexes.

In the reports of achieved results in the process of harmonization with the EU system
for the Enlargement states, the freedom of  movement and social policy and
employment in particular state have been especially analysed.

For the  mark of mobility at the labour market, in annual reports, have been especially
considered the following indexes:

- The consistency of the basic laws in subject’s area with the rules of EU (The Labour
law, T he Employment law, the Strike law, The Labour pro tection law, The Social and
healthy insurance, The Pension - invalid insurance)

- The accordance with Community acquits rules (the chapter of social policy and
employment)

For mark of quality of reforms in the area of social policy and employment:

- The defi nition of  priorities and programs of active employment policy in accordance

with priorities of EU (the acceptance of international register of  activity

- The consistency of regulative in the area of education, especially h igh (recognition of

diplomas and qu alities)

- Bilateral compacts of labour force free movement and each other understanding of

norms in the area of law legislative betwee n the member states (healthy, pension

insurance etcetera)

- The harmonization of the social insurance system (social protec tion, campaign

against the poverty)

- Infrastructure and personnel capacity of inspection

- The social partnership development

- The level of unemployment and measures for its reducing

- The implementation of the projects presented to the ESF

- Including in the  European Employment Service network

- The accordance between the regional network of national agency for mediation in

employment with regional disperse of unemployment

8

4.3 The review of useful measures against the unemployment in

selected states of EU

T he facility in the process of the refund for employment in  France  has showed as

good measure of the employer´s stimulation to invest in fitness of the employees. In

France, the employers who invest in fitness of  its own employees, and in reasonable

limits,  pay smaller contribution for employment or are completely realized of payment.

The acquisition of  work experience is not considered as investment in education of

the employee. In France there are the difficulties in the point of control and quality of

the  education, but this defect could be removed with the verification of national

programs for the f itness of the employees.

The tendency of the employer to invest more in the fitness of his employees, can also

through the creation of legal possibilities dur ing the participation of employees in the

program of their training, the employee is receiving the diminished salary . In that

case the distinction to the full salary is due to competent institution.

The governments of the numerous states ( Great Britain ) emphasize the importance

of investment in their own fitness. They stimulates by offering the low interest credits

for fitness in lasting of year or reducing and partial return of the tax for those who

decide to prolong the education. The individual inves tment in own qualifying, is more

expensive and risk than investment of employer in his qualifying, because it is

eventual job for the individual, Although, the measures that should support the

employers in the process of qualif ying of  the employees and mea sures that take the

Employment Bureau in order to pre - qualif y the employee. In individual investment in

own education of  the big importance is the service of employment which would inform

the individual about the labour market needs and give the advice in order to achieve

the more qualify programs.

8
     www.europa.eu \ int

In Germany  the employers make an influence on low - qualif ied employees being
educated for high - qualif ied employees by advancement in the work, whereby the
state agencies subsidize the f urther scholarship .

The De nmark  has the positive experiences with so - called " Rotation on the work "
including alternatively the acquirement of work experience and employees qualif ying.

W hile the employees are on training, the unemployed employees are going through
the preparative co urse. This very in ventive measure provides the employer having
the employees being trained for the new skills and knowledge, and in the same time
provides the acquirement of considerable work experience. In Denmark, in three from
five chances, the work in indefinite time has turned into the constant labour relation.

Because of  its success in 1996, this program has been spread on the other states of
the Europe as well.

In Austria  there is the regional program of elder population employment increasing ,
so - ca lled. "The impetus 50" .T he program provides the subvention employment of the
elder population on the practice work, lasting three - six months. This program has
been resulted successfully, because of the fact that 70% of experimental employment
resulted wit h the labour relation in indefinite time.

The employers, mostly, distrust the elder’s capability in acquirement of the new skills

(it is only the S weden giving the more chances in work to elders). The particular
states have age limit for including in som e programs of professional f itness (for
example: The Great Britain, Denmark, Greece, Italy) But, there are many proofs
disapproving the prejudices of incapability of  the elders to acquire new skills, One
experiment showed that the average difference in wor k results between the different
age groups has been considerably smaller than those one within the each age group.

The most often excuse for their unwillingness to invest in elder employees is
relatively short time of their work, and according to this the impossibility of  back
investment. Nowadays, in the time of technological advances, this argument is
getting weak, because, the necessary of big number of employments owing to
advance in their realization, each year employees are trained for that changes (t he
updating           of the knowledge and skills). Because of the fact that the elders
employees are ill disposed for coming again in school, there is need to adapt their
qualif ying to the practice work, directly. It should be also discussed the tax facil ities to
the employers investing in qualif ying of elder employees.

Finally, the specific endangering group at the labour market are the persons with
reduced physical abilities, on who, in the states of EU, is being especially paid
attention.

4.4 The compar ative analysis of the curr ent law resolutions of the

Region states

The constitutions of employment in Montenegro, in this analysis have been compared
to law resolutions in the mentioned area in Croatia, Bosnia, Macedonia, as well  as to
law resolutions in the area of  mediation in employment in Serbia. The problem of

unemployment in these countries is also emphasized, and quite useful to compare

some law resolutions, considering the analogical economic and social milieu in

mentioned  states.

* In the states of the Region, this matter has been treating (added to fundamental

law) b y man y others laws and sub legal acts , i.e. by the regulation  of the

Resource Ministry, elaborating the process of  mediation in employment and law

.In addition to this, the different countries, by the contracts of social insurance

regulate this matter between each other.

*From the aspects of the elementary constitutions, The Croatian law gives the more

précised definiti on of the persons considered the unemployed . Not only the persons

who are not in labour relation according to the work contract, but also those ones

below the determined level of income f rom self activity, who do not have the

registered incomes f rom agricu lture, and are not registered as farmers according to

rules of pension insurance, then are not formal students etcetera our law this

categories have been treated more through the law of money payment receiving, but

it is also needful to def ine precisely, i n the elementary constitutions all those

individuals considered as unemployed.

Considering that in Serbia has been already passed the new Labour law, and is

being prepared the suggestion of employment law, there is need to innovate the law

of Employment of foreign citizens  (federal law) as well. The same thing is in all

contemplated states of  the Region, and what is very important from the aspect of

stabilization and association with EU (the Europe insists on better treatment of its

citizens in candidate states, even at the labour market, so - called. questions of labour

force mobility and creation of European labour market and "the European

concurrence").

* In the article 3 of our law, as articles 2. Of Bosnia law (the single in the Region) it is

decidedly  emphasized the equality in realization of employment law, according to the

principles of civil society, what is definitely positive.

*From comparative analysis, we can conclude that the rights of unemployed

individuals represent very important part of  th e law. It is interesting t hat f or mediation

in employment, the access is allowed also to the employed employees , who want to

change their job from various motives (the law of employment in Serbia, article 9,10).

*The mediation in employment by Croatian la w can be done by legal persons, and by

ph ysical as their own activity as well . It is clearly elaborated in the regulator of

renovation of  activities when we talk about the employment outside of Croatian

Bureau for employment.

*In the employment law of Serbia, Croatia and Macedonia, specific articles of the law

have treated the professional orientation more precisely, from the aspect of aimed

groups for which the professional orientation and rehabilitation  are supposed.

* The law resolutions considering the mediation in the Croatian law a special

attention pay on the professional selection  in the process of the best candidate for

certain work place (article 20). This is stimulant, but also and protective c lausal
respecting the interest of the employer.

* The amount of the money  pa yment in the laws of  Bosnia and Croatia considers the
average monthly net salary per employed, but not the minimal one. For example, the
money payment cannot be lower than 20% of m onthly salary in Croatia, 50% in

Serbia, and 30 - 40% in Bosnia.

* The duration of the law on the money payment use in contemplated states is
from 3 to 24 months. But, to unemployed who was insured for 30 and more years,
without employment, the money payment  is being given till the fulfilment of criteria´s
for realization of the pension right.

* The evidence of the unemployed  is deleted from the list of unemployed the
individual refusing the certain employment. But, in some law this term has been
elaborated, precisely. In other words, a certain employment is that one offering at the
distance of 50 km (Serbia, article 40.a) or 80 km (Croatia, the article 11) from the
lodging place, in the case that the employer provided the lift. T he content and method
of leadi ng the evidence in the process of  employment has been determined by the
special act that means also its continuing adaptation to the amendments of  the
elementary la ws in the area of labour and employment.

*In many of these countries, for specific categori es of unemployed, the right on
pension insurance  has been treated in the Employment law. In that way, for
example, the users of  the money payment, in Serbia, whose labour relation has
stopped because there is no need for their work (befall and liquidation) , and in all
other cases of discountenance of employer’s work, according to norms of
employment (article 12). In Croatia, the right on pension insurance have the
unemployed individuals who need more than five years till the pension, as well as
women during  the maternity leave (articles 30 and 43).

The Employment Bureau of  Croatia has made the annual reports  of the work to
certain work organ of Croatian parliament, what impel the publicity of its work and
achieved results.

* The law resolutions of Croatia and Serbia précised the self - incomes  of the Bureau,
whereas the Croatian law def ines also the structure of  the expenditure. As incomes,
are being appeared both the domestic and international credits and loans, the
incomes realized by publication, or by cur rency of the paper of value, The incomes
implemented by capital investment, the incomes of  the mediation in employment of
our individuals abroad.

* The penal constitutions  have the diff erent degree of  rigid ness in complemented
states. T he most delicate in  the law are the Macedonia, whereas Croatia and Bosnia
are considerably strict.

5. THE FINAL M ARKS AND RECOMMENDATIONS

                        ·
                                The political stability -  CONDITIO SINE QUA NON" of d ynamic economic

                                               reforms -  Macroeconomic stability of  the certain state is consid erably due to its

                                               political stability. The relatively stable political system makes the direct

                                               inf luence on successful legal - economic ambient, which is the base of

                                               economic development, and versus. T he faster growth would considerably

                                               reduce the current di sarrangement at the labour market i.e. or would increase

                                               the employment and reduce the unemployment.

                        ·
                                The s ynchronization and dynamic of reform processes -  The employment

                                               law of Montenegro, passed at the beginning of the year, presents important

                                               contributi on to the reform process, in order to mediate in employment and the

                                               law of unemployed arranges in the way compatible to modern transition

                                               economies. In order to be useful and efficient demands the passing of other

                                               key la w in this area - The Labour law. At th e same time, the reform of labour

                                               legislative must be parallel with reform of  pension system, healthy insurance

                                               system and fiscal system. The relation between the reform processes is very

                                               emphasized. Only as entity they could represent the adequate institu tional

                                               frame for modern standard apply in the area of labour and employment.

                        ·
                                The new  laws -  The law that could contribute to the further elaboration of

                                               "game rules~ in the area of the labour and employment, which is well known in

                                               the states in transition i s the law of labour interruption and illegal employment,

                                               including the all institutions and activities of the state, especially the inspection

                                               services in  campaign against this activity. It is not enough to pass the law.

                                               There is need to force against thos e derogating it.

The harmonization of current and passing of new  necessary sub law  acts which

follows the Employment law:

      - The rulebook of content and the way of carrying out the evidence about

unemployed people

     - The rulebook on conditions fo r carrying out the activities of the employment

agency

     - The rulebook on organization of supervision on the work of Employment Bureau

and other people in the area of employment

     - The rulebook on procedure of registration and proclamation of free w orking

places and the way of informing facts to the Employment Bureau

     - The rulebook on way of  financing the active policy of employment

     - The rulebook on the programme and way for carrying out the skilled exam for the

supervision above the employm ent area

                        ·
                                The foundation of labour fund ˘ taking into consideration that law regulates

                                               the needs of  employees who because of  technological, economic and

                                               organizational changes were lef t without job on entirely new way, it is

                                               necessary to give an approac h to the foundation of labour fond, which as a

                                               new institution should seek and make conditions for employment of this

                                               category of  unemployed people. In that way we open the opportunity that for