                                                              Policy Reform in Networks Infrastructure: The Case of Mexico

Ramiro Tovar Landa 1

                              Instituto Tecnológico Autónomo de México

Abstract

                                        This  pap er addresses the recent Mexico experience in the opening t o

                                        competition  in networks infrastructure mainly in the telecommunication s

                                        sector. In spite of deregulation and privatization policies in the recent past,

                                        there  are  threats from regulatory failures which create obstacles in th e

                                        proc ess  of maximizing the competition scope. Obstacles from distributiv e

                                        goa ls,  protectionist devices to the dominant networks and also to the ne w

                                        prov iders  from further competitors, and also overlapping regulator y

                                        agencies ,  are policy failures to procure competition. The path from State -

                                        oper ation  to " managed competition " leads to a deficient competitio n

                                        enviro nment  due to the excessive authority oversight from an inefficien t

                                        regu latory  design, which will make costly future, more ambitious ,

                                        deregulation efforts. The paper focus on interconne ction policy between the

                                        public  telephone network operator and the new long distance carriers, an d

                                        related  provisions in natural gas and railroads. Also, it focus on spectru m

                                        pol icy  allocation and the role of the new antitrust authority and th e

                                        specialized regulatory agencies.

I. Interconnection and Competition.

1.1 Telecommunications.

The  o pening up to competition of various sectors traditionally regarded as natura l
monopolies,  and therefore generallyrestricted to being operated bythe State, has create d
new  ob stacles in the process of maximizing their potential for competition. Thi s
document  attempts to identify these threats which invariably arise from the role o f
aut hor ity  in the process of creating markets, in cases where markets did not exis t
previ ous ly,  which were formerly reserved for the State or assigned to a few economi c
agents.  Excesses in the design of what is regarded as ^ adequate competition~  frequentl y
operate in the opposit e direction to the maximization of long-term social welfare while
at  the same time creating and inviting regulatory capture on the part of both ne w
competitors  and those who have established a dominant presence in these markets b y
v i rtue of the regulation imposed by the authorities themselves. For example, a suitable
regulation which maximizes opportunities is particular ly important in view of the lag in
t he  telecommunications sector in Mexico in relation to international levels and th e
dynamics of the economý s future growth.

In  t he case of  telephony , the cost of international phone calls in Mexico is the 17t h
2
place ranking from  the lowest to the highest in the world , 100% higher than UK (2th),3
and around 15% higher than Hong Kong (10th) or Cana da (11th), at the same time with
regard  to the number of telephone lines per 100 inhabitants, Mexico is in 40th plac e
worl dwi de,  with 9.25 lines, below that in Chile (36th) with 11, Spain (26th) with 37 ,

Korea (24th) with 40 and New Zealand (19th) wi th 47. Likewise, as regards investment
l evel s  per capita in the telecommunications sector, Mexico is in 34th place with 27. 3

US D  in 1994, below New Zealand (25th) with 74.1 USD, Spain (24th) with 77 USD ,

Korea (23th) with 82 USD and Canada (13th) with 100 USD.

Meanwhile  thepublicnetworkoperator(TELMEX )has a revenue per line above OCD E
4
average ,  ranking 9th in revenue worldwide in 1995 with 6,509 million USD, equal t o

1.08%  total world revenues, above Argentina with 1%, HongKong0.85%, New Zealan d

0.35%, Chile 0.22% and Colombia 0.20% share.

The situation in the railroad netw ork is similar; there are 266 miles of railroad track for

each million inhabitants, placing Mexico  in 27th place, after Spain (22th) with 390 km,

Chile (18th) with 553 km, U nited States (9th) with 921, Argentina (7th) with 1,000 km

and  C anada  (1th) with 5,000. The existing lag and the opportunity for creatin g

competi tion  are crucial to enabling a relatively swift transition to higher levels o f

development  in markets without the costs which developed countries have had to bear

in the recent past.

Mexico have a long historyof de jure and  de facto government intervention in markets,

throu gh  direct mechanisms (price controls, public sector firms, concessions an d

li censing).  In later years, changes in the institutional framework as a result of th e

der egulation  of economic activity, together with technological change, created greate r

opportunities  for competition, byenabling existing markets to operate, or creating other s

that were previouslynon-existent. In a relativelyshor t time frame Mexico went through

a  ex po sure to a global trade competition, profound privatization process which stil l

partial  and the implementation of an unprecedented deregulation policy which no w

struggle  to move forward. Deregulation creates opportunities for private investment ,

which was previouslynot allowed, while expanding the opportunities for comp etition in

these sectors, which did not exist previously .5

Several sectors related to the development of the economý s infrastructure share certain

aspects that are crucial to recognize in the desig n of an appropriate public policy. These

as pects  respond to both the technological characteristics of each and the creation o f

dominant economic agents due to the effect of previous regulation.

These  sharedaspectsare identified one wayor another with the existence of transmissio n

and/or  d istribution networks. The existence of scale economies and th e

compleme ntariness  of the various elements of a single network, which respond to th e

ex ist ence  of demand, not for the service of a particular component, but for composit e

goods whose existence depends on a set of  independen t but technically complementary

elements. Industries with a network structure are crucial to a modern economy. It is  hard

to  conceive an economylackingthese industries, and difficult to imagine a societywhic h

could survive witho ut telephony, data transmission, energy distribution, or even e-mail

and  inte rnet access. In the past, these networks were analyzed on the assumption tha t
eac h  network was operated by a single economic agent. Emphasis was placed on th e
extensive economies of scale and scope derive d from the joint operation of the network
considered by a single agent.

However, the  existence of market power together with technological progress revealed
the  existence of considerable social costs involved in maintainingsuch organization. Th e
costs generated by the lack of competition grew as a result of the technological change
which made  the existence of market processes in such sectors possible. An example of
this  are  the cost reductions which transformed the conceptualization o f
telecomm unications  networks from natural monopolies to oligopolies with an intens e
level of competition.

Thus,  i nterconnection and compatibility of standards have become the center of a n
intense  debat e at both the theoretical and public policy levels. As a result of th e
competit ion  between networks which are complementary and offer the end use r
substitute service s,  interconnection between networks increases the variety of services
availa ble  to users while making the existence of competition possible. An example o f
this  is  not only the interconnection existing between long-distance operators and loca l
networ k  operators, but also other sectors which have been deregulated, such as thos e
offer ing  local wireless telephony different from the operator of the established publi c
network,  electricity generators that wish to supply electricity to different locations bu t
require interconnection with the local distribution network, natural gas suppliers which
need  to use a main transmission network and a distribution network for end users, like
the  variousrailwayrouteswhich,in order to provide service to destinies outside the rout e
they  operate, require wayleave for routes within a network run by a different operator .

A structure of interconnected networks necessarilyincludes b oth vertical and horizontal
features  operaterating within a single market. A typical example is telephony, where tw o
networks  co mpete to provide service, however, they require an input provided by th e
competing  network in order to be able to offer to end the traffic originated in thei r
network.  When networks provide substitute goods or services, there are incentives t o
obstruct or marginalize competing networks.

In the absence of dominant networks, these incentives are outwe ighed by the benefits of

interconnec tion,  as a result of which regulating the terms of the latter could prov e

socia lly  costly by expanding the opportunities for regulatory capture; interconnectio n

would  the refore be a market process requiring nothing more than negotiation betwee n

the parties involved, without creating incidental losses of competition.

The  n eed to regulate the terms of interconnection arises mainly from the asymmetr y

bet ween  competing networks. In networks of equal coverage, there are advantages i n

being  interconnected provided the components operated by each are ^ essential ~ to th e

rest,  as a result of which the advantages of permitting interconnection are mutuall y

beneficial,  without the need for further regulatory requirements. This is due to the fact

that when there are networks with complementaryfeatures, the combination of the latter

through interconnection is mutuallyprofitable and therefore, the exclusion of co mpeting

networks is incompatible with maximizing behavior when a vertical relationship exists

between  them. Since these networks have the same strategic power, in view of their size -

homogeneity,  one would expect their charges for interconnection to be reciprocal, an d

non-discriminatory, characteristic features of the b alance achieved through symmetrical

strategies.

W hen  one of the existing networks dominates or leads the market, the incentive t o

discriminate  or marginalize outweighs the advantages of interconnection. In a weakly-

regulate d  environment, the cost of access or interconnection can vary considerably ,

depending on the size or coverage of competing networks, while symmetrical networks

regard the be nefits of discriminating against other networks as limited, in view of their

capacity  for simultaneous response. This is not the case when asymmetrical network s

exist,  or when one of them dominates. As a result, a dominant network can use the term s

for interconnection as an instrument to reduce competi tion from smaller rival networks.

The  ex isten ce of dominant networks or those with greater coverage creates a need t o

regul ate  the terms of access to this network to create competition between them .

Regulating interconnection theref ore emerges from a pre-existing distortion that can be

attributed  to the creation of monopolic networks, rather than to the nature of the industry .

In view of the above, in the face of asymmetrybetween competing networ ks, there must
be  reciprocity in terms of interconnection , to restrict the dominant network´s capacity
6
to obtain increasingly advantageous conditions from small networks.

In  the absence of reciprocity, the dominant network can discriminate against rivals ,
obtaining high tariffs for entrytraffic into its network and low tariffs for ending its own
traffic  on t he rival network. When there is reciprocity, there are no such incentives ,
whi ch  leads to lower prices for the use of the final commodity or service. It is equall y
important to exclude monopolistic rev enues from the cost of interconnection, since if it
is  ma intained, the price of the final commodity will be isolated from the effect of th e
ent ry  of competing networks which will probably be excluded or marginalized in th e
market with respect to the environment that would exist in the absence of these rents.

The  mec hanism for setting the terms of interconnection used in Mexico is primaril y
based  on negotiation between long-distance operators  and the operator of the publi c
7
tel ephony  network (TELMEX) and arbitrated by the corresponding authority, wher e
appropriate . In principle, th ere is an obvious imbalance in barganing power in favor of
                                                                          8
the  domi nant operator. New competitors have nothing to offer the dominant networ k
while the latter has everything that the competitors need,  meaning than free negotiation
b e tween antagonists will not produce efficient results. One of the greatest flaws in this
proces s  of regulation by arbitrage is the phenomenon known as the " chilling effect "
which describes the arbiter´s tendencys imply to divide the difference between the final
bids of the parties involved. In the presence of a dominant network, and anticipating  this
tendency  on the part of the arbiter, the network has no incentive to make concessions ,
since  any o f these would only benefit the competitors, meaning that the greater th e
discreti onality  shown by the arbiter, the greater the possibility that the agreemen t
established will prove inefficient.

Ackno wledging  the above, the authorities should attempt to equal the balance o f
barganing power byrestricting such a process to general rules or prev iously establishing
scenarios for what to do in case negotiations fail.  The existence of terms and conditions
by  default encourages the dominant network to negotiate, reduces the variance of th e
result  in relation to the socially desirable aim while reducing the probability that th e

parties will resort to the arbiter, which  has an inherently limited capacity and is subject

to  regulatory capture. Given the incentives of the dominant network and the arbiter a s

well as the lack of a frame of reference simil ar to the one described above, the probable

result in ter ms of interconnection, as was the case in Mexico, leads to the protection of

the dominant economic agent´s revenue while at the same t ime favoring the authorities´

aims, which are not necessarily the same as socially desirable aims of the market.

In  the only experience in interconnection in Mexico at this date, which concerns t o

cellular telephony, the tariff per m inute which TELMEX applies to competitors for this

servic e has been 5.5 cents USD, which contrasts with the tariffs subject to incremental

costs,  as in the United States, where Ameritech applies tariffs of 0.75 cents USD pe r

minute,  which implies a 600% surcharge in Mexico, and even assuming that TELMEX´ s

costs  are twice as high, the margin would be over 250%. In April 1996, in view of th e

lack of agreement between the new long distance operators and TELMEX, the Ministry

of Communications and Transports (SCT) set the interconnection tariffs at 2 .5 cents for

1997  an d  2.3 for 1998, although new competitors suggested between 1 and 1.5 cents ,

while for international entr y traffic, the rate established was 22.7 cents for 1997, twice

th e  amou n t  originally proposed by TELMEX and 18.9 for 1998. The averag e

contemplated for 1997 is 5.3 cents and 4.7 for 1998 .9

To  illu strate the size of the revenues preserved, suffice it to note that according t o

estimates bythe Incremental Task Force (GTE, Pacific Bell, California Public Utilities

C ommissio n  and Rand Corp.)  on the incremental cost of the capacity required t o

interconn ection  has placed this cost at 0.2 cents per minute. Likewise, in th e

implementation  of the 1996 Telecommunications Act, the Federal Communication s

Commission   established that the cost of interconnection would be based on the Tota l

Element  Long Run Incremental Cost per component used, always within a range of  0.2 -

0. 4  US cents per minute. Negotiation between entering operators and the dominan t

operator, in conjunction with the aim of ^ universal coverage ~ by the regulator, leads to

a  polic y that implicitly attempts to preserve monopolistic revenues by considering a

cer tain  form of compensation to the income of the dominant network because of th e

effect of opening up to competition.

Since neither of  these is absolutelydominant, there are likelyto b e advantages from the
interconnection between them, meaning that significant regulator y measures may not be
needed, general rules to negoc iation about wayleave and haulage would be an adequate
level  of regulation. However, the corresponding regulation indicates that the cost o f
interconnection,  in the case of arbitrage, will also consider ^ reasonable profits~ i n
addition  to the measurement of costs involved in the traffic. In view of the above, th e
discretionality  in this provision implies that the terms of interconnection maybe used fo r
objectives  other than promoting competition, particularly when there are exception s
whic h  favor granting concessions to Federal States and State-own firms  by exemptin g
them from the bidding procedure.

As  regardsnatural gas distribution, the correspondingregulations  establish the obligatio n
to p rovide open access or interconnection, provided there is a need for interconnection
in  the main transport of gas and its distribution to the end user. In transport, th e
regulati ons  concerning interconnection are similar to those indicated in other sectors ;

negotiations  between the parties serves as the means of definingterms of access, with th e
corresponding regulator being the arbiter, where necessary.

Howev er,  the possibility of creating dominant transport networks cannot arise i n
principle since there is no exclusivity; their existence can onlydepend on the  regulator´s
p e rformance authorizing this activity. Although exclusivity does not exist in principle,
there  are provisions to regulate transportactivity according to price-caps by taking into
account an efficiencyfactor . For interconnection charges, it  was decided to compare the
tariffs  a pplied by other transport network operators . This form of regulation is o f
13
dubious  value since, one might expect transport systems to be technicallyheterogeneous ,
and consequentlytheir costs, meaning that opinions on their relative levels of efficiency
will be discretional.

The regulation defines regional monopolies in distribution activities.  However, once the
period  ofexclusivity ends, open access is compulsory; anyeconomic agent other than th e
distr ibutor  may commercialize natural gas in these areas.  The potential existence o f

                                                                      14
dominan t  networks and their effects cannot be ignored, since given the period o f
exclusivi ty established is so long, 12 years without any justification except to guaranty

^ a ppropriate  return ~,  moreover the geographical heterogeneity of the demand fo r

natural  g as, together with the discretionarily in the definition of areas with exclusivit y

in  the distribution licensing, it is feasible for the authorities themselves to creat e

dominant  networks, meaning that incentives to provide interconnection may b e

outweighed by those of excluding or marginalizing competing suppliers.

Interconnection charges also have i n their formulation variables linked to achieving the

protection of the operator´s financi al structure which do not exclude a certain degree of

revenue transfer or manipulation of the sche me on the part of the economic agent being

regulated. In the cases mentioned, the existence  of a pre-determined regulation of terms

of access or interconnection, together with the authorities´ actions as regards complete

open-up  to all potential competitors, would appear to be a suitable level of regulatio n

duri ng  the transition to the creation of markets in such sectors. However, the specifi c

provision s  for each sector seem excessive since the level of intervention goes beyon d

monitoring tariff regulatio ns for dominant networks towards the creation of  ^ managed

competition,~  shownbyinterventionin the entryand protection of incidental participant s

in  s uch sectors, which might have considerable effects on the potential social benefit s

derived from its opening up and subsequent development.

II. Spectrum Policy.

Oth er  field of regulatory abuse are the use of the electromagnetic spectrum. Recen t

internatio nal  experience in the allocation of frequencies serves to illustrate the use o f

bidding. The u se of bidding to assign scarce resources is efficient as the discretionarily

is replaced bythe criteria of ^g reatest willingness to pay,~ this being an indicator of the

potentia l  value of these resources for each user in such way as to maximize its socia l

valuation.

However,  a policy which maximizes opportunities for competition has yet to b e

implemented. The bidding mechanism maximizes t he social value of the amount which

can  be alloc ated, which implies that the exogenous nature of the amount and th e

restrictions on the use of the resource to be assigned inhibit the full actualization of the

opportunities for competition.

There  is a trade-off effect between maximizing returns and maximizing competition .

This indicates that the agent taking the bids  has incentives to reduce available supply in
a  d iscretional fashion, so as to maximize returns and, in the specific case of spectru m
frequen cies,  the fewer the number of frequencies available for bidding, the fewe r
com petitors  there were and therefore, the biggest the potential bidding. Generall y
speaki ng, recent bidding have served as exemplary experiences in obtaining returns by
usi ng  sophisticated mechanisms aimed exclusively at maximizing revenue, as whe n
frequencies  were assigned for Personal Communications Systems (PCS) in the United

States and the same is expected to occur in frequency bidding in Mexico.

The  first bidding for frequencies was for paging services, using a process of multiple -
round  au ction, similar to that used by in the United States for PCS, through which 9
concessions were allo cated for national coverage operators and 27 will be allocated for
re gional  coverage, Mexico having been divided into 9 regions. After the auction ,
ex t rem el y  low revenue were obtained, $1.76 million USD. Several regulatory failure s
were  p resent in this process, (i) define wide areas for regional service instead of us e
urban  and semiurban areas, like the Basic and Major Trading Areas concept use in the

US  inordertohavemoreservicediversityandcompetition, (ii) given the policyto defin e
frequencies to be use in only one service, at the auction date the frequencies allocation
chart was not available, ( iii) the Federal Competition Commission (antitrust authority),
barred  the participation of Mtel filial because this firm already have more than th e
al l ow ed  number of the frequencies (4) by each operator, it also blocked an acquisitio n
by  a Nex t e l filial because also the transaction might concentrate more than 25% o f
trunking frequencies in some urban areas.

Is  it a sound policyto limit market power bylimiting the access to an input?, it is eviden t
how  competitioninthisevolvingmarkets continues to be sacrificed bythe preconceptio n
of  t he ^ i de al competition ~ and/or the benefit of revenue. In the United States as i n

Mex i co  and the majority of other countries, frequencies allocation policies ar e
charac terized  by i) not offering all the frequencies which could technically b e
com m erc ially  exploited  and ii) by restricting the ownership rights of the frequencie s
15
assigned  to such an extent that their exploitation is limited to a single final service ,
disregarding the criteria of mobility of resources in favor of use with the greatest value.

This  policy implies that barriers to entry are not only imposed in absolute terms, b y

artificially  restrictingsupply,but also bylimitingrights of usage bypreventingthe holde r

of  a frequ ency within a specific band from competing with other concessionaires i n

another  ban d. This type of production restriction, by artificially limiting the uses o f

frequen cies  for different services is a socially costly regulation since frequencies ma y

serve as input for more than one product alternatively or even simultaneously.

The authorities cannot onlyrestrict the sup ply of frequencies in a contemporary fashion

byoffering a smaller number of frequencies than those that are technicall y feasible, they

also  r estrict it regarding its evolution over time. Indeed, as technology advances, th e

supply  of frequencies expands in scope, by incorporating an increasing number o f

frequencies into uses that can be exploited bymark ets. The current telecommunications

polic y  in Mexico and other countries continues to follow the path of ^ competitio n

management ~ regarding the exploitat ion of the spectrum, despite incorporating bidding

into  itsallocation.Agreaternumber of available frequencies, byincorporatingthose no w

reserved  forthe State as well as those for which concessions have currentlybeen granted ,

once  the  concession expires, in addition to complete flexibility regarding thei r

applicati on  or use for any service whose only limit would be to interfere with othe r

concessio naires  in adjoining frequencies, as well as the immediate availability o f

frequencies that can be used bybidding, would constitute a suitable liber alization policy

not only from the United States but, from all others countries.

There  aretwo fundamental myths which attempt to justifycurrent regulatoryerrors in th e

handling  of the spectrum i) the myth of permanent shortage and ii) the myth o f

interfer ence,  as expressed by Hazlett, ^ ...it is to believe that, to keep intruders out o f

backyards,  the government must own or allocate (and regulate the use of ) all th e

houses. ~  Consequently, granting and supervising ownership rights is superior t o
                                                            16

regulati ng,  managing and planning competition. Bidding is not an instrument whic h

gua rantees  overall efficiency, in that there are incentives to maximize income that ca n

be  derived from such an allocation and criteria of ^ permanence or viability of operators~

which tend to limit both the available spectrum and ownership rights that are transferred

in the bidding, as w ell as tending to create oligopolistic structures and in some cases to

encourage exercising market power.

Auctioning  d oes not prevent the State from continuing to serve as the storehouse o f
frequencies and the protector of oligopolies, a role it has traditionally played.

III. Competition and Regulatory Agencies.

Ex perien ce  in the regulation of dominant networks has shown the various forms o f
design  and implementation that may be adopted. Several countries have regulator y
orga nizations  specializing in a single sector or industry which also coexist with th e
authorities  concernedwithcompetitionorantitrust.Thiscoexistence has not always bee n
free of conflict nor immune to regulatory capture.

Mex i co  has adopted the traditional model of creating an authority for antitrus t
enforcement policywhile simultaneouslycreating agencies s pecialized in the regulation
or  c reation of competition in specific sectors. However the legislation applicable t o

Natural  Ga s and that applicable to Railways and Telecommunications refer to th e
recomme ndation  of the Federal Competition Commission (CFC) as a requirement o r
right  of private individuals regarding the application of any regulatory measure to b e
implement ed .  These provisions in law require that two fundamental questions b e

                                                                                        17
an swered  i) Are the regulatory organizations merely the executors of the competitio n
authorities´  decisions?  If so, such a function would be redundant and could be exercise d
by  existing judicial bodies; ii) Is the co-existence of institutions with common objective s
as  reg ards achieving competition the ideal means of minimizing opportunities fo r
regulatory capture?

It  should be noted that the effective performance of a regulatorybodyin a specific secto r
should  be measured on the basis of the shortness of its existence, since its objectiv e
arises of a transition from a monopolistic structure to a competi tive market. Technology
is  a deter minant factor in shaping the nature of supply and one through which th e
structures  of market power are eroded, regardless of their origin ; the creation of specifi c

18
regulat ory  organizations in sectors of rapid technological change necessarily entail s
regu latory lags and consequently net social costs. It is obvious that these organizations
end  up by being interest groups when they fail to acknowledge that the circumstance s
which at one time justified their existence have been surmounted.

The  cre ation of specialized regulatory organizations has traditionally been justified b y

the  advantagesattributedtoit regardingthe creation of a group specialized in the feature s

of  the sector to be regulated which would guarantee savings in the design and monitorin g

of regulations. However, the existe nce of discretionarily or the absence of general rules

to  achieve the functioning of markets transforms the powers of these regulator y

commissions into opportunities for the creation of exceptions to competition l egislation,

and  althou gh this legislation may be so restrictive that it inhibits the creation o f

efficiencies, the regulatorybodywill have incentiv es to attempt to create ^ competition~

according to pre-determined judgments regarding ^proper market structure~.  The thre at

of  regulatory capture increases the greater the regulatory commissions´ discretionaril y

in the nature and direction of ^competition~ which theyatte mpt to promote in particular

sectors.

A  thin  line separates their deregulation aims from an active industrial policy whic h

inc ludes  protectionism measures and often dictates rules on the development o f

markets .  P olicy failures due to the independence of regulatory commissions and their

                                                   19

discre tionarily  have been evident in international experiences . The orientation o f
20

regulatory  design in Mexico does not seem to be the exception to this approach, b y

example the RegulatoryCommission of Energyhave independence to grant con cessions

and  permits in Natural Gas, but the Federal Commission of Telecommunications doe s

not  have such freedom in its sector, entry decisions are subordinate to the Ministry o f

Communications  and Transport. The Federal Telecommunications Law and the Railwa y

Service  Regulations Law, share a provision of law regarding potential price regulation

in their respective sectors, stating the following:

                                       ^ C o ncessionaires  and license-holders will freely establish tariffs in term s

                                       which permit the provision of services in sati sfactory conditions of quality,

                                       competitiveness, safety and permanence. ~21

It  isquiteclearthat the text uses adjectives that tacitlyreveal the existence of a regulator y

instrument which may be exercised in excess and in a discretionary fashion beyond the

scope and intention of the legislation regarding eco nomic competition and in a way that

is  equiv alent to the creation of exceptions to the scope of the corresponding authority ,

therefore makeroomforpre-determineddesignsregarding desirablemarketstructurean d
even  goingsofar as to determine the behavior of competingeconomic agents. Promotin g
competition meanwhile the authoritydiscriminates according to the  size or the direction
of  specia l interests or short-term policies, turn reforming into Stevenson´s  Mr. Hyde ,
distorting markets and creating havoc among the whole economy.

The  fact that competent regulatory bodies may differ in their conception of the prope r
functioning  of markets is obviously risky in the preservation of a competitiv e
env ironment,  lacking regulations while imposing net costs on society. It is possible t o
establi sh  five criteria to regulatory agency design in an economy with dominan t
networks:  (i) discretion degree to be delegating to the regulatory body, (ii) asymmetric
information level between regulator and the regulated entity, (iii) accountability, rulings
should be at public´ reach, (iv) competition  policy scope and (v) absence of distributive
goals.

Hayek distinguishes between generallyapplicable rules which allow markets to f unction
and specific rules which arise from short-te rm objectives and attempt to steer towards a
specific  allocation of resources. Therefore, the competition rules and enforcemen t
proc ess  shall not be subordinated to the interest of regulated firms. According to thi s
criterion, rules ofgeneralapplicationwhichencouragecompetitionaresuperior,althoug h
not  e ntirely so given the inherent inefficiency of any authority, to organizations whic h
attempt to design competitive markets beyon d defining ownership rights and regulating
only  those  elements in the behavior of dominant economic agents which result in ne t
social costs until the time of their eventual disappearance.

IV. Final Comment.

Just  as the inefficiency of state operations proved costly for economics, the absence of
markets byvirtue of regulatory obstacles which prevented access by  individuals or the
granting  of exclusivityin the provision of certain services, where these schemes were th e
su bject  of deregulation or privatization policies, at present, the work of achievin g
com petition  has still not been completed, since there are still threats regarding th e
functioning of markets.

Once again, it is preciselythe State which refuses to abandon the power of its authority,

this time in  the design of what it regards as ^ fair or healthy competition,~ by reserving

the  right to design the terms of participation of private individuals by actuall y

implementing  ^managed competition.~ One example of  this has been the policie s

implemen ted in the transition from monopolistic structures, generally of state origin in

sectors  su ch as those described above, towards an environment of greater competitio n

and yet, byvirtue of the r egulatory design adopted by the authorities, traditional threats

to  free competition persist, such as the protection of competitors, distributional aim s

which  the au thorities seek to achieve on the basis of distorting competition and th e

crea tion  of opportunities for regulatory capture. While it is true that such sectors ar e

char acterized  by sophistication and rapid technological progress, as well as th e

com plexity  of the transactions involved and their relevance to the economý s

perform ance  as a whole, this does not mean that there may be failures in the marke t

which  justify constant regulation. These are characteristics which make regulator y

interventions increasingly obsolete.

 Just astheglobalizationoftradehasreducedtheemphasis on antitrust policyon tradabl e

co mmodities,  so technological change, deregulation and consequently the eventua l

elimination   of dominant agents will diminish the benefits, if indeed there ever were any ,

of  specialized regulatory agencies and, focus the role of antitrust by being the onl y

institution  perhaps to curb the State´s regulatorypower. If the goal is competition, the n

there is no need to design it, it must merely be allowed to exist.